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DETAILED ACTION 
Election/Restrictions 

Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1 -24, 32-45 drawn to a two compartment container filled with dry 
consumable product and liquid consumable product and the method of 
making the container, classified in class 426, subclass 1 1 5. 

II. Claim 25-31 , drawn to cereal and the method of making cereal, classified 
in class 426, subclass 620. 

The inventions are distinct, each from the other because: 

Inventions I and II are related as combination and subcombination. Inventions in 
this relationship are distinct if it can be shown that (1) the combination as claimed does 
not require the particulars of the subcombination as claimed for patentability, and (2) 
that the subcombination has utility by itself or in other combinations (MPEP § 
806.05(c)). In the instant case, the combination as claimed does not require the 
particulars of the subcombination as claimed because the dry consumable product does 
not require the specific combination of physical properties as the cereal. The 
subcombination has separate utility such as being packaged in a materially different 
container (e.g. one which is not connected to a liquid compartment ). 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their recognized divergent subject 
matter, restriction for examination purposes as indicated is proper. 
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During a teleplnone conversation with Michael Maier on April 9, 2002 a 
provisional election was made without traverse to prosecute the invention of group I, 
claims 1-24, 32-45. Affirmation of this election must be made by applicant in replying to 
this Office action. Claims 25-31 are withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 21 and 24 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Dickerson (US 5706980). 

Regarding claim 21, See Figures, especially items 20, 22, and 42 , which are 
uniformly shaped, or all spherical shaped, (Column 5, line 34- Column 6, line 15, 
Column 8, lines 55-67, Column 10, lines 34-40.) 

Regarding claim 24, see Figure 1 . 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth In section 1 02 of this title, if the differences between the subject matter sought to be patented and 
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the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to wrfiich said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Newarski (US 5727679) in view of Christianson (US 3686001 ) and Von Fulger (US 
4759942). 

Regarding claims 1-20, Newarski teaches a first compartment holding milk 
connected to a second compartment holding R-T-E cereals, including puffed cereals as 
recited in claims 5,6, 13 and 20 , wherein the milk and cereal are contained separately 
(Abstract, Column 1, lines 50-66, Column 4, lines 43-50). Each compartment has 
openings with restricted flow (e.g. items 16 and 58 provide restricted flow for the cereal 
when not fully removed and items 25 and 26 provide restricted flow for the milk In 
Figures 1 and 2), as recited in claims 1, 7, and 14. Although Newarski teaches a 
variety of R-T-E cereals such as flakes and puffs, Newarski is silent in teaching any 
particular density as recited in claimsl ,4,11,12,14,15a diameter as recited in claims 1 - 
3,7-9,16-18, or a particular shape as recited in claims 10 and 19. 

Christianson is relied on as evidence of the conventional puffed R-T-E having (1) 
a density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, (2) a 
uniform shape, including a spherical shape as recited in claims 10 and 19 (e.g. Cocoa 
Puffs ® in Example 1), and (3) a diameter of about 0.25 in, which is not greater than 0.4, 
falls with the range of 0.2-0.4, and including a maximum dimension of 0.2-0.25 in as 
recited in claims 1-3,7-9,16-18(Column 1, lines 20-60, Column 2, lines 62-69. Column 3, 
lines 50-58, column 4, lines 40-55, Examples). 
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Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's that are substantially spherical cereals as recited 
in claims 10 and 19, such as Thx ®, being in the preferred range of 279^92 g/100 cu- 
in (i.e. 0.17 g/cc to 0.3 g/cc) as recited in claimsl, 4,1 1,12,14,15. Von Fulger teaches 
this is a desirable density range for R-T-E since Von Fulger teaches a method for 
obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore, it would have been obvious to select a puffed R-T-E having a density 
not less than 225 g/100 cu-in, as recited in claimsl, 4, 11,12,14,15, since Newarski 
teaches puffed cereals and it was well known in the art that commercially available 
puffed cereals conventionally have densities greater than 225 g/100 cu-in because this 
is a density range preferred by consumers and one would have been substituting one 
conventional puffed cereal for another. Furthermore, it would have been obvious to 
select to select a substantially spherical puffed cereal, as recited in claims 10 and 19, 
since commercially available spherical puffed cereal having the consumer preferred 
density was well known (e.g. Trix ®). Furthermore, it would have been obvious to 
select a cereal with a diameter of 0.2-0.4 inches since conventional puffed spherical R- 
T-E's having a diameter of about 0.25 in. are notoriously well known, and a diameter 
about 0.25 is not greater than 0.4 in. falls within the range of 0.2-0.4 in., and including a 
maximum dimension of 0.2-0.25 in. as recited in claims 1-3,7-9,16-18. 



Application/Control Number: 09/781 ,583 Page 6 

Art Unit: 1761 

Claims 22 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Dickerson (US 5706980) as applied to claim 21 above, further in view of 
Christianson (US 3686001) , Von Fulger (US 4759942), and Newarski (US 5727679). 

Dickerson teaches spherical cereal, but is silent in teaching a particular diameter 
or density as recited in claim 22 or that the cereal is puffed as recited in claim 23. 

Christianson is relied on as evidence of the conventional commercial spherical 
cereals (such as Cocoa Puffs ® in Example 1) that are puffed R-T-E's having (1) a 
density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, and a 
diameter of about 0.25 in, which falls with the range of 0.2-0.4 (Column 1 , lines 20-60, 
Column 2, lines 62-69, Column 3, lines 50-58, column 4, lines 40-55, Examples). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available spherical puffed R-T-E's (such as Trix ®) are preferably in 
range of 279-492 g/100 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
range of densities for high bran products , which do not normally have densities in this 
range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Newarski is relied on as further evidence of the conventionality of packaging milk 
and puffed R-T-E's in connected containers (Abstract, Column 1, lines 50-66, Column 4, 
lines 43-50). 

Therefore, once it was known to use spherical cereal, selecting any commercially 
available spherical cereal having the recited dimension or density, would have been 
obvious because it was well known that the commercially available puffed spherical R- 
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T-E's have a consumer preferred density between 225-375 g/100 cu-in and it was well 
known to package puffed R-T-Es with miik in connected containers. Furthermore, it was 
also well known that these spherical puffed R-T-E's have a diameter of 0.2-0.4 inches. 
One would merely be substituting one conventional spherically shaped R-T-E for 
another. 

Claims 32-34,36-38 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Dickerson (US 5706980) in view of Christiansen (US 3686001). 

Regarding claims 32-34,36-38, Dickerson teaches providing first compartment 
and a second compartment with a pour openings, dispensing a milk into the first, and 
R-T-E cereal, which is uniformly spherically (See Figures) as recited in claims 36 and 
37, into the second as recited in claim 38. Dickerson teaches the containers are 
connected and separately contain the milk and cereal. (Abstract, Column 10 lines 3- 
15,Column 7, lines 17-40 ). Dickerson is silent in teaching the cereal has a particular 
diameter as recited in claims 32-34. 

However, commercially available spherical R-T-E's are well known in the art and 
are well known to have having diameters of 0.2-0.4 in. For example, Christiansen is 
relied on as evidence of the conventional commercial spherical R-T-E's (Cocoa Puffs ® 
in Example 1 ) having a diameter of about 0.25 in, which falls with the range of 0.2-0.4 
(Column 1, lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, column 4. lines 
40-55, Examples). Therefore, because Dickerson teaches the consumer fills the second 
compartment with an R-T-E cereal, it would have been obvious to select a commercially 
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available spherical R-T-E cereal having a diameter of 0.2-0.4 In, since commercial 
available spherical R-T-E cereals with this diameter are notoriously well known. One 
would have been substituting one conventional spherical R-T-E for another. 

Claim 35 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dickerson (US 5706980) in view of Christiansen (US 3686001) as applied to claim 32 
above further In view of Von Fulger (US 4759942) 

Dickerson is silent In teaching the density of the spherical R-T-E's. Christiansen 
Is relied on as evidence of the conventional spherical R-T-E .which is puffed, being 
between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-ln (Column 1 , lines 20- 
60, Column 2, lines 62-69, Column 3, lines 50-58, column 4, lines 40-55, Examples). 

Von Fulger is not only relied on as further evidence of a conventionality of 
spherical R-T-E's , but is relied on as evidence of the conventionality of the density of a 
conventional spherical R-T-E being between 225 and 375 g/cu-in (e.g.. 279 g/ 100 cu- 
in for Trix ® ) as well as the preferred range of densities for puffed R-T-E's In general 
being in range of 279-492 g/1 00 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger teaches 
this is a desirable density range for R-T-E since Von Fulger teaches a method for 
obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore, once it was known to use spherical R-T-E's for the consumer-filled 
container of Dickerson, it would have been obvious to select a commercially available 
spherical R-T-E cereals with a density between 225-375 g/100 cu-in, since this is a 
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consumer preferred density range. One would have been merely substituting one 
spherical R-T-E available to a consumer for another. 

Claims 39,40.43-45 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Newarski (US 5727679) in view of Von Fulger (US 4759942). 

Newarski teaches providing a container with a first compartment that is filled with 
milk connected to a second compartment that is filled with R-T-E cereals, including 
puffed cereals wherein the milk and cereal are contained separately as recited in claim 
45. Each compartment has openings with restricted flow (e.g. items 16 and 58 provide 
restricted flow for the cereal when not fully removed and items 25 and 26 provide 
restricted flow for the milk in Figures 1 and 2) as recited in claim 39. The container is 
pre-packaged for the consumer (Abstract, Column 1, lines 50-66, Column 3, line 14 to 
Column 4, line 50). Newarski is silent in teaching the cereal has a particular density as 
recited in claims 39 and 40 or a particular shape as recited in claims 43 and 44. 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's are preferably in range of 279-492 g/100 cu-in 
(i.e. 0.17 g/cc to 0.3 g/cc), as recited in claims 39 and 40. Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
range of densities for high bran products , which do not normally have densities in this 
range. Von Fulger also teaches an example of such a puffed R-T-E is Trix ®, which is 
known to be spherically shaped as recited in claims 43 and 44(Abstract, Column 6, lines 
3-10, Column 8, lines 5-9). 
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Therefore, it would have been obvious to substitute the puffed R-T-E of Newarski 
with a puffed R-T-E having a density of 225-375 g/100 cu-in since this is a desirable 
density for puffed R-T-E's and one would have been substituting one known puffed 
cereal for another for the same purpose: packaging in a container for a consumer. 

Claims 41 and 42, are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Newarski (US 5727679) in view of Von Fulger (US 4759942), as applied to claim 
39 above, further in view of Christiansen (US 3686001). 

Regarding claims 41 and 42, Newarski is silent in teaching any particular 
diameter of the puffed R-T-E. Christiansen, however, is relied on as evidence of the 
conventional commercial spherical R-T-E's (Cocoa Puffs ® in Example 1) that has a 
density that may fall within the range of 225-375 g/100 cu-in (i.e. 5 cu-in/oz -35 cu-in /oz 
, or between 567 g/IOOcu-in and 81 g/100cu-in), but has a diameter of about 0.25 in, 
which falls with the range of 0.2-0.4 (Column 1 , lines 20-60, Column 2, lines 62-69, 
Column 3, lines 50-58, column 4, lines 40-55, Examples). Therefore, once it was known 
to use puffed R-T-E's, it would have been obvious to select a diameter of about 0.25 in , 
or within the range of 0.2 to 0.4 in., since one would have been substituting one 
commercially available puffed R-T-E for another for the same purpose: packaging in a 
container for a consumer. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
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F.3d 1046, 29 USPQ2d 2010 (Fed. Cir 1993); In re Longi. 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and. In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in cx)mpliance with 37 CFR 1 .321 (c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 . 1 30(b). 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-20 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 1-21 of copending 
Application No. 09/781,581 in view of Newarski (US 5727679), Christiansen (US 
3686001), and Von Fulger (US 4759942). 

Regarding claims 1-20, Application '581 claims a first compartment holding milk 
connected to a second compartment holding cereal wherein the milk and cereal are 
contained separately. Each compartment has openings with restricted flow, as recited 
in claims 1, 7, and 14. Thus '581 claims all the structural limitations of the container as 
recited in claims 1-20. However, although '581 claims cereals, '581 does not claim R-T- 
E's per se, as recited in claim 5, a puffed cereal as recited in claims 6,13, and 
20,particular density as recited in claimsl, 4,1 1,12,14,15, a diameter as recited in claims 
1 -3,7-9,1 6-1 8, or a particular shape as recited in claims 1 0 and 1 9. 

Newarski is relied on as evidence of the conventionality of a container comprising 
connected compartments of milk and cereals that are R-T-E's as recited in claim 5 and 
puffed (Abstract, Column 1, lines 50-66, Column 3, line 14 to Column 4, line 50). 
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Christiansen is relied on as evidence of the conventional puffed R-T-E having (1) 
a density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, (2) a 
uniform shape, including a spherical shape as recited in claims 10 and 19 (including 
Cocoa Puffs ® in Example 1), and (3) a diameter of about 0.25 in, which is not greater 
than 0.4, falls with the range of 0.2-0.4, and including a maximum dimension of 0.2- 
0.25 in as recited in claims 1 -3.7-9,1 6-1 8(Column 1, lines 20-60, Column 2, lines 62-69, 
Column 3, lines 50-58, column 4, lines 40-55, Examples). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's that are substantially spherical cereals as recited 
in claims 10 and 19, such as Trix ®, being in the preferred range of 279-492 g/100 cu- 
in (i.e. 0.17 g/ccto 0.3g/cc) as recited in claims1,4,11,12,14,15. Von Fulger teaches 
this is a desirable density range for R-T-E since Von Fulger teaches a method for 
obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore, it would have been obvious to select a puffed R-T-E having a 
density not less than 225 g/100 cu-in, as recited in claimsl ,4,1 1,12,14,15, since 
Newarski teaches puffed cereals and milk packaged in the same container and it was 
well known in the art that commercially available puffed cereals having densities greater 
than 225 g/100 cu-in are preferred by consumers and one would have been substituting 
one conventional puffed cereal for another. Furthermore, to select any conventional, 
commercially available puffed cereal with a particular shape, as recited in claims 10 and 
19, would have been obvious since substantially spherical puffed cereals having the 
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consumer preferred density are notoriously well known (e.g. Trix ®). Furthermore, it 
would have been obvious to select a cereal with a diameter of 0.2-0.4 inches since 
conventional puffed spherical R-T-E's having a diameter of about 0.25 in. are 
notoriously well known, and a diameter about 0.25 is not greater than 0.4 in. falls with 
the range of 0.2-0.4 in., and including a maximum dimension of 0.2-0.25 in. as recited 
in claims 1-3,7-9,16-18. 

This is a provisional obviousness-type double patenting rejection. 

Claims 21 and 24 are provisionally rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claim 1-21 of 
copending Application No. 09/781 ,581 in view of Dickerson (US 5706980). 

Application '581 claims a first compartment holding milk connected to a second 
compartment holding cereal wherein the milk and cereal are contained separately and 
each compartment has openings with restricted flow. However, although '581 claims 
cereals, '581 does not claim any particular size, shape or density of cereal. 

Dickerson also teaches a first compartment holding milk connected to a second 
compartment holding cereal wherein the milk and cereal are contained separately and 
each compartment has openings with restncted flow. Furthermore, Dickerson is relied 
on as evidence of the conventionality of the cereal being uniformly shaped, or all 
spherical shaped, and wherein the pour opening is sized at least 2.5 times greater than 
the maximum cross sectional area of each cereal piece (See Figures, Column 5, line 
34- Column 6. line 15, Column 8, lines 55-67, Column 10, lines 34-40.) 
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Therefore, it would have been obvious to modify '581 and include uniformly 
shaped cereal since one would have been substituting one known cereal for another for 
the same purpose: a container holding milk and cereal in separate compartments. To 
modify the pour opening of '581 such that the pour opening is sized at least 2.5 times 
greater than the maximum cross sectional area of each cereal piece, would have been 
an obvious result effective variable of the intended amount of flow cereal desired since 
Dickerson teaches the hole controls the flow and adjusts the size accordingly. 

This is a provisi onal obviousness-type double patenting rejection. 

Claims 22 and 23 are provisionally rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claim 1-21 of 
copending Application No. 09/781 ,581 in view of Dickerson (US 5706980) as applied to 
claim 21 above, further in view of Christianson (US 3686001) ,Von Fulger (US 
4759942), and Newarski (US 5727679). 

'581 does not claim a particular diameter or density as recited in claim 22 or that 
the cereal is puffed as recited in claim 23. 

Christianson is relied on as evidence of the conventional commercial spherical 
cereals (such as Cocoa Puffs ® in Example 1) that are puffed R-T-E's having (1) a 
density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, and a 
diameter of about 0.25 in, which falls with the range of 0.2-0.4 (Column 1 , lines 20-60, 
Column 2, lines 62-69, Column 3, lines 50-58, column 4, lines 40-55, Examples). 
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Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available spherical puffed R-T-E's (such as Trix ®) are preferably in 
range of 279-492 g/100 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
range of densities for high bran products , which do not normally have densities in this 
range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Newarski is relied on as further evidence of the conventionality of packaging milk 
and puffed R-T-E's in connected containers (Abstract, Column 1, lines 50-66,Column 4, 
lines 43-50). 

Therefore, once it was known to use spherical cereal, selecting any commercially 
available spherical cereal having the recited dimension or density, would have been 
obvious because it was well known that the commercially available puffed spherical R- 
T-E's have a consumer preferred density between 225-375 g/100 cu-in and it was well 
known to package puffed R-T-Es with milk in connected containers. Furthermore, it was 
also well known that these spherical puffed R-T-E's have a diameter of 0.2-0.4 inches. 
One would merely be substituting one conventional spherically shaped R-T-E for 
another. 

This is a provisional obviousness-type double patenting rejection. 



Claims 32-34, 36-38 are provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 23-38 
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of copending Application No. 09/781,581 in view of Dickenson (US 5706980) and 
Christiansen (US 3686001 ). 

'581 ciaims providing first compartment and a second compartment with a pour 
openings, dispensing a milk into the first, and cereal into the second wherein the 
compartments are connected and separately contain the milk and cereal. *581 is silent 
in teaching the cereal is an R-T-E per se as recited in claim 38, uniformly spherically as 
recited in claims 36 and 37, has a particular diameter as recited in claims 32-34 

However, Dickerson, who teach method similar to '581 . is relied on as evidence 
of using an R-T-E cereal, which is uniformly spherically (See Figures) as recited in 
claims 36 and 37 (Abstract, Column 10 lines 3-15,Column 7, lines 17-40 ). 

Christiansen is relied on as evidence of the conventional spherical R-T-E's 
(Cocoa Puffs ® in Example 1 ) having a diameter of about 0.25 in, which falls with the 
range of 0.2-0.4 (Column 1 , lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58. 
column 4, lines 40-55, Examples). Therefore, because Dickerson teaches the consumer 
fills the second compartment with an R-T-E cereal, it would have been obvious to select 
a commercially available spherical R-T-E cereal having a diameter of 0.2-0.4 in, since 
commercial available spherical R-T-E cereals with this diameter are notoriously well 
known. One would have been substituting one conventional spherical R-T-E for another 

This is a provisional obviousness-type double patenting rejection. 

Claim 35 is provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 23-38 of 
copending Application No. 09/781 ,581 in view of Dickerson (US 5706980) and 
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Christiansen (US 3686001 ) as applied to claim 32 above, further in view of Von Fulger 
(US 4759942). 

'581 does not claim a particular cereal density. 

Christianson is relied on as evidence of the conventional puffed spherical R-T-E 
of about 0.25 in having a density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in 
and 81 g/cu-in (Column 1, lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, 
column 4, lines 40-55, Examples). 

Von Fulger is not only relied on as further evidence of a conventionality of 
spherical puffed R-T-E's , but is relied on as evidence of the conventionality of the 
density of a conventional spherical R-T-E being between 225 and 375 g/cu-in (e.g.. 279 
g/ 100 cu-in for Trix © ) as well as the preferred range of densities for puffed R-T-E's in 
general being in range of 279-492 g/100 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger 
teaches this is a desirable density range for R-T-E since Von Fulger teaches a method 
for obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore once it was known to use spherical R-T-E's for a consumer-filled 
container, it would have been obvious to select a commercially available spherical R-T- 
E cereals with a density between 225-375 g/100 cu-in, since this is a consumer 
preferred density range. One would have been merely substituting one spherical R-T-E 
available to a consumer for another. 

This is a provisional obviousness-type double patenting rejection. 
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Claims 39,40,43-45 are is provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 23-38 
of copending Application No. 09/781 ,581 in view of Nev^^arski (US 5727679) and Von 
Fulger (US 4759942). 

'581 claims providing first compartment and a second compartment with a pour 
openings, dispensing a milk into the first, and cereal into the second wherein the 
compartments are connected and separately contain the milk and cereal. However, 
'581 does not claim a particular density for the cereal as recited in claims 39 and 40, a 
uniformly spherical cereal as recited in claims 43 and 44, or R-T-E's per se as recited in 
claim 45. 

Newarski, who also teaches a similar method as '581 , is relied on as evidence of 
filling the second compartment that is filled with R-T-E cereals, which are puffed, as 
recited in claim 45. The container is pre-packaged for the consumer (Abstract, Column 
1 , lines 50-66, Column 3, line 1 4 to Column 4, line 50). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's are preferably in range of 279-492 g/100 cu-in 
(i.e. 0.17 g/cc to 0.3 g/cc), as recited in claims 39 and 40. Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
range of densities for high bran products , which do not normally have densities in this 
range. Von Fulger also teaches an example of such a puffed R-T-E is Trix ®. which is 
known to be spherically shaped as recited in claims 43 and 44(Abstract, Column 6, lines 
3-10, Column 8, lines 5-9). 
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Therefore, it would have been obvious to substitute the puffed R-T-E of Newarski 
with a puffed R-T-E having a density of 225-375 g/100 cu-in since this is a desirable 
density for puffed R-T-E's and one would have been substituting one known puffed 
cereal for another for the same purpose: packaging in a container for a consumer. 

This is a provisional obviousness-type double patenting rejection. 

Claims 41 and 42, are is provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 23-38 
of copending Application No. 09/781 ,581 in view of Newarski (US 5727679) and Von 
Fulger (US 4759942) as applied to claim 39 above, further in view of Christiansen (US 
3686001). 

Regarding claims 41 and 42, '581 does not claim any particular diameter of 

cereal. 

Christiansen, however, is relied on as evidence of the conventional commercial 
spherical R-T-E's (Cocoa Puffs (s) in Example 1 ) that has a density that may fall within 
the range of 225-375 g/100 cu-in (i.e. 5 cu-in/oz -35 cu-in /oz , or between 567 
g/100cu-in and 81 g/IOOcu-in), but has a diameter about 0.25 in, which falls with the 
range of 0.2-0.4 (Column 1 , lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, 
column 4, lines 40-55, Examples). Therefore, once it was known to use puffed R-T-E's, 
it would have been obvious to select a diameter of about 0.25 in , or within the range of 
0.2 to 0.4 in., since one would have been substituting one commercially available 
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puffed R-T-E for another for the same purpose: packaging in a container for a 
consumer. 

This is a provisional obviousness-type double patenting rejection. 

Claims 1-20 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-37 of 
copending Application No. 09/781,582 in view of in view of Newarski (US 5727679), 
Christianson (US 3686001 Y and Von Fulger (US 4759942). 

Application '582 claims a first compartment holding milk connected to a second 
compartment holding cereal wherein the milk and cereal are contained separately. 
Each compartment has openings with restricted flow, as recited in claims 1, 7, and 14. 
Thus '581 claims all the structural limitations of the container as recited in claims 1-20. 
However, although '581 claims cereals, '581 does not claim R-T-E's per se, as recited in 
claim 5, a puffed cereal as recited in claims 6,13, and 20,partlcular density as recited in 
claimsl, 4, 11,12,14,15, a diameter as recited in claims 1-3,7-9,16-18, or a particular 
shape as recited in claims 10 and 19. 

Newarski is relied on as evidence of the conventionality of a container comprising 
connected compartments of milk and cereals that are R-T-E's as recited in claim 5 and 
puffed (Abstract, Column 1, lines 50-66, Column 3, line 14 to Column 4, line 50). 

Christianson is relied on as evidence of the conventional puffed R-T-E having (1) 
a density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, (2) a 
uniform shape, including a spherical shape as recited in claims 10 and 19 (including 
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Cocoa Puffs ® in Example 1 ), and (3) a diameter of about 0.25 in, which is not greater 
than 0.4, falls with the range of 0.2-0.4, and including a maximum dimension of 0.2- 
0.25 in as recited in claims 1-3,7-9,1 6-1 8(Column 1, lines 20-60, Column 2, lines 62-69, 
Column 3, lines 50-58, column 4, lines 40-55, Examples). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's that are substantially spherical cereals as recited 
in claims 10 and 19, such as Trix®, being in the preferred range of 279-492 g/100 cu- 
in (1 e 0.17 g/cc to 0.3 g/cc) as recited in claimsl4,1 1,12,14,15. Von Fulger teaches 
this is a desirable density range for R-T-E since Von Fulger teaches a method for 
obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore, it would have been obvious to select a puffed R-T-E having a 
density not less than 225 g/100 cu-in, as recited in claims1,4,11,12,14,15, since 
Newarski teaches puffed cereals and milk packaged in the same container and it was 
well known in the art that commercially available puffed cereals having densities greater 
than 225 g/100 cu-in are preferred by consumers and one would have been substituting 
one conventional puffed cereal for another. Furthermore, to select any conventional, 
commercially available puffed cereal with a particular shape, as recited in claims 10 and 
19, would have been obvious since substantially spherical puffed cereals having the 
consumer preferred density are notoriously well known (e.g. Trix ®). Furthermore, it 
would have been obvious to select a cereal with a diameter of 0.2-0.4 inches since 
conventional puffed spherical R-T-E's having a diameter of about 0.25 in. are 
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notoriously well known, and a diameter about 0.25 is not greater than 0.4 in. falls with 
the range of 0.2-0.4 in., and including a maximum dimension of 0.2-0.25 in. as recited 
in claims 1-3,7-9,16-18. 

This is a provisional obviousness-type double patenting rejection. 

Claims 21 and 24 are provisionally rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claim 1-37 of 
copending Application No. 09/781.582 in view of Dickerson (US 5706980). 

Application '582 claims a first compartment holding milk connected to a second 
compartment holding cereal wherein the milk and cereal are contained separately and 
each compartment has openings with restricted flow. However, although '582 claims 
cereals, '581 does not claim any particular size, shape or density of cereal. 

Dickerson also teaches a first compartment holding milk connected to a second 
compartment holding cereal wherein the milk and cereal are contained separately and 
each compartment has openings with restricted flow. Furthermore, Dickerson is relied 
on as evidence of the conventionality of the cereal being uniformly shaped, or all 
spherical shaped, and wherein the pour opening is sized at least 2.5 times greater than 
the maximum cross sectional area of each cereal piece (See Figures, Column 5, line 
34- Column 6, line 15, Column 8, lines 55-67, Column 10, lines 34-40.) 

Therefore, it would have been obvious to modify '582 and include uniformly 
shaped cereal since one would have been substituting one known cereal for another for 
the same purpose: a container holding milk and cereal in separate compartments. To 
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modify the pour opening of '582 such that the pour opening is sized at least 2.5 times 
greater than the maximum cross sectional area of each cereal piece, would have been 
an obvious result effective variable of the intended amount of flow cereal desired since 
Dickerson teaches the hole controls the flow and adjusts the size accordingly. 
This is a provisional obviousness-type double patenting rejection. 

Claims 22 and 23 are provisionally rejected under the judicially created doctrine 
of obviousness-type double patenting as being unpatentable over claim 1-37 of 
copending Application No. 09/781,582 in view of Dickerson (US 5706980) as applied to 
claim 21 above, further in view of Christiansen (US 3686001) ,Von Fulger (US 
4759942). and Newarski (US 5727679). 

'582 does not claim a particular diameter or density as recited in claim 22 or that 
the cereal is puffed as recited in claim 23. 

Christiansen is relied on as evidence of the conventional commercial spherical 
cereals (such as Cocoa Puffs ® in Example 1) that are puffed R-T-E's having (1) a 
density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in and 81 g/cu-in, and a 
diameter of about 0.25 in, which falls with the range of 0.2-0.4 (Column 1 , lines 20-60, 
Column 2, lines 62-69, Column 3, lines 50-58, column 4, lines 40-55, Examples). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available spherical puffed R-T-E*s (such as Trix®) are preferably in 
range of 279-492 g/100 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
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range of densities for high bran products , which do not normally have densities in this 
range (Abstract, Column 6. lines 3-10, Column 8, lines 5-9). 

Newarski is relied on as further evidence of the conventionality of packaging milk 
and puffed R-T-E's in connected containers (Abstract, Column 1, lines 50-66.Column 4, 
lines 43-50). 

Therefore, once it was known to use spherical cereal, selecting any commercially 
available spherical cereal having the recited dimension or density, would have been 
obvious because it was well known that the commercially available puffed spherical R- 
T-E's have a consumer preferred density between 225-375 g/100 cu-in and it was well 
known to package puffed R-T-Es with milk in connected containers. Furthermore, it was 
also well known that these spherical puffed R-T-E's have a diameter of 0.2-0.4 inches. 
One would merely be substituting one conventional spherically shaped R-T-E for 
another. 

This is a provisional obviousness-type double patenting rejection. 

Claims 32-34, 36-38 are provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 38-46 
of copending Application No. 09/781 ,582 in view of Dickerson (US 5706980) and 
Christiansen (US 3686001). 

'582 claims providing first compartment and a second compartment with a pour 
openings, dispensing a milk into the first, and cereal into the second wherein the 
compartments are connected and separately contain the milk and cereal. '582 is silent 
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in teaching the cereal is an R-T-E per se as recited in claim 38, uniformly spherically as 
recited in claims 36 and 37, has a particular diameter as recited in claims 32-34 

However, Dickerson, who teach method similar to '582, is relied on as evidence 
of using an R-T-E cereal, which is uniformly spherically (See Figures) as recited in 
claims 36 and 37 (Abstract, Column 10 lines 3-15,Column 7, lines 17-40 ). 

Christiansen is relied on as evidence of the conventional spherical R-T-E's 
(Cocoa Puffs ® in Example 1 ) having a diameter of about 0.25 in, which falls with the 
range of 0.2-0.4 (Column 1, lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, 
column 4, lines 40-55, Examples). Therefore, because Dickerson teaches the consumer 
fills the second compartment with an R-T-E cereal, it would have been obvious to select 
a commercially available spherical R-T-E cereal having a diameter of 0.2-0.4 in, since 
commercial available spherical R-T-E cereals with this diameter are notoriously well 
known. One would have been substituting one conventional spherical R-T-E for another. 

This is a provisional obviousness-type double patenting rejection. 

Claim 35 is provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 38-46 of 
copending Application No. 09/781 ,582 in view of Dickerson (US 5706980) and 
Christiansen (US 3686001 ) as applied to claim 32 above, further in view of Von Fulger 
(US 4759942). 

'582 does not claim a particular cereal density. 
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Christianson is relied on as evidence of the conventional puffed spherical R-T-E 
of about 0.25 in having a density between 5 cu-in/oz and 35 cu-in /oz, or 567 g/cu-in 
and 81 g/cu-in (Column 1, lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, 
column 4, lines 40-55, Examples). 

Von Fulger is not only relied on as further evidence of a conventionality of 
spherical puffed R-T-E's , but is relied on as evidence of the conventionality of the 
density of a conventional spherical R-T-E being between 225 and 375 g/cu-in (e.g.. 279 
g/ 100 cu-in for Thx ® ) as well as the preferred range of densities for puffed R-T-E's in 
general being in range of 279-492 g/100 cu-in (i.e. 0.17 g/cc to 0.3 g/cc). Von Fulger 
teaches this is a desirable density range for R-T-E since Von Fulger teaches a method 
for obtaining this range of densities for high bran products , which do not normally have 
densities in this range (Abstract, Column 6, lines 3-10, Column 8, lines 5-9). 

Therefore, Therefore, once it was known to use spherical R-T-E's for the 
consumer-filled container, it would have been obvious to select a commercially available 
spherical R-T-E cereals with a density between 225-375 g/100 cu-in, since this is a 
consumer preferred density range. One would have been merely substituting one 
spherical R-T-E available to a consumer for another. 

This is a provisional obviousness-type double patenting rejection. 



Claims 39,40,43-45 are is provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 38-46 
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of copending Application No. 09/781 ,582 in view of Newarski (US 5727679) and Von 
Fulger (US 4759942). 

'582 claims providing first compartment and a second compartment with a pour 
openings, dispensing a milk into the first, and cereal into the second wherein the 
compartments are connected and separately contain the milk and cereal. However, 
'581 does not claim a particular density for the cereal as recited in claims 39 and 40, a 
uniformly spherical cereal as recited in claims 43 and 44, or R-T-E's per se as recited in 
claim 45. 

Newarski, who also teaches a similar method as '582. is relied on as evidence of 
filling the second compartment that is filled with R-T-E cereals, which are puffed, as 
recited in claim 45. The container is pre-packaged for the consumer (Abstract, Column 
1, lines 50-66, Column 3, line 14 to Column 4, line 50). 

Von Fulger is relied on as further evidence of the conventional densities found in 
commercially available puffed R-T-E's are preferably in range of 279-492 g/100 cu-in 
(i.e. 0.17 g/cc to 0.3 g/cc), as recited in claims 39 and 40. Von Fulger teaches this is a 
desirable density range for R-T-E since Von Fulger teaches a method for obtaining this 
range of densities for high bran products , which do not normally have densities in this 
range. Von Fulger also teaches an example of such a puffed R-T-E is Trix ®, which is 
known to be spherically shaped as recited in claims 43 and 44(Abstract, Column 6, lines 
3-10, Column 8, lines 5-9). 

Therefore, it would have been obvious to substitute the puffed R-T-E of Newarski 
with a puffed R-T-E having a density of 225-375 g/100 cu-in since this is a desirable 
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density for puffed R-T-E's and one would have been substituting one known puffed 
cereal for another for the same purpose: packaging in a container for a consumer. 
This is a provisional obviousness-type double patenting rejection. 

Claims 41 and 42, are is provisionally rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claim 38-46 
of copending Application No. 09/781 ,582 in view of Newarski (US 5727679) and Von 
Fulger (US 4759942) as applied to claim 39 above, further in view of Christiansen (US 
3686001). 

Regarding claims 41 and 42, '582 does not claim any particular diameter of 
cereal. Christiansen, however, is relied on as evidence of the conventional commercial 
spherical R-T-E's (Cocoa Puffs ® in Example 1) that has a density that may fall within 
the range of 225-375 g/100 cu-in (i.e. 5 cu-in/oz -35 cu-in foz , or between 567 
g/IOOcu-in and 81 g/100cu-in), but has a diameter of aibouf 0.25 in, which falls with the 
range of 0.2-0.4 (Column 1 , lines 20-60, Column 2, lines 62-69, Column 3, lines 50-58, 
column 4, lines 40-55, Examples). Therefore, once it was known to use puffed R-T-E's, 
it would have been obvious to select a diameter of about 0.25 in , or within the range of 
0.2 to 0.4 in., since one would have been substituting one commercially available 
puffed R-T-E for another for the same purpose: packaging in a container for a 
consumer. 

This is a provisional obviousness-type double patenting rejection. 
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Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Foehse et al. (US 5151283) and Creighton et al. (US 5176936) 
teach conventional puffed RTE properties. Ennis (US 6196406 B1 ), Thomas et al. (US 
6053402), Andrzejczak (US 5981913), Smith (US 2170311), and Davidson et al. (GB 
2331976) all teach a milk and cereal compartment connected to one another. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert Madsen whose telephone number is (703)305- 
0068. The examiner can normally be reached on 7:00AM-3:30PM M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (703)308-3959. The fax phone numbers 
for the organization where this application or proceeding is assigned are (703)872-9310 
for regular communications and (703)872-931 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0061. 



Robert Madsen 
Examiner 
Art Unit 1761 
May 6, 2002 





